THE NAVAJO NATI ON

| BLA 98- 135 Deci ded August 16, 1999

Appeal froma decision by the New Mexi co Sate Gfice, Bureau of Land
Managenent, approving coal preference right | ease applications. NWMV 3752,

etc. 1/

Set asi de and r enanded.

1.

Admni strative Procedure: Adjudication--(al Leases and
Permts: Applications

It is incunbent upon BLMto ensure that its decisionis
supported by a rational basis and that such basis is
stated in the witten decision, as well as being
denonstrated in the admnistrative record acconpanyi ng
the decision. The recipient of a BLMdecision is
entitled to a reasoned and factual expl anation
providing a basis for understandi ng and accepting the
decision or, alternatively, for appealing and di sputing

it before the Board. Were BLM approves preference
right |ease applications for coal |eases w thout
docunenting its reasoned analysis in reaching its
concl usions, BLMs decision wll be set aside and
renanded for further adjudication.

APPEARANCES Paul E Fye, Esg., Joshua S Ginspoon, Esq., and Daniel
.S J. Rey-Bear, Esqg., A buquerque, New Mexico, for the Navaj o Nation;
Lawence G MBride, Esg., and Serena P. Wltshire, Esg., Véshington, D C,
for Ack Land Gonpany; and Arthur Arguedas, Esq., Gfice of the Regi onal
Solicitor, US Departnent of the Interior, for the Bureau of Land

Managenent .
(PN ON BY ADM N STRATI VE JUDE THRY

The Navaj o Nation (Navaj o or Appel | ant) has appeal ed t he Decenber 19,
1997, Record of Decision (RID of the New Mexico Sate Gfice, Bureau of

1/ The serial nunbers are: NWM 3752 through 3755, NVNM 3835, NWNM 3837,

NVAM 3918, NVNMI 3919, NVNM 6802, NVNM 7235, NVNM 8745.
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Land Managenent (BLMN), approving 11 preference right coal |ease
applications (PRAs) filed wth BLMby Ark Land Gonpany (Ark). 2/ These
PRA s were previously rejected by BLMon Decenber 27, 1993, and,
consequent |y, were the subject of a 1994 appeal to this Board by Ark.
Their history pertinent to that appeal has been set forth in Ack Land Q.
139 1 BLA 196 (1997). By way of introduction, in that opinion, we stated:

At various tinmes from1967 through 1970, Ark or its
predecessors-in-interest were i ssued Prospecting Permts under
section 2(b) of the Mneral Leasing Act of 1920, 30 US C '
201(b) (1970). The regul ations governi ng preference right coal
| eases appear at 43 CF. R Subpart 3430. An applicant for a
preference right | ease nust nake an "initia show ng" of coal
quantity and quality and nust indicate the scope and schedul e of
its operations and mning nethods. 43 CF R ' 3430.2-1. After
environnental review the applicant nust nake a "final show ng"
of entitlenent, including infornati on concerning estinated
revenues; proposed neans of neeting proposed | ease terns; costs
of devel oping a mne, renoving, processing, and naki ng coal
sal abl e; and estimated costs and revenues if coal is to be mned
by aQW. 43 CFR ' 3430.4-1.

Id. (footnote omtted).

In the previous appeal, BLMrejected the PRRA's on the basis that Ak
had not included inits "final showng" certain data BLM deened necessary,
including a plan for and the cost of mning all recoverabl e reserves down
toastripping ratio of at least 10:1. In Ak, the Board set aside BLMs
deci si on because BLMhad rejected the coal |ease applications wthout a
substantive eval uation of the nerits of the final showng that Ak had
submtted, and renmanded the natter back to BLMfor a determnation whet her
the | ands sought to be | eased contain coal in cormercial quantities as
woul d justify a "prudent person” in the expenditure of |abor and neans to
establish a successful mne, as required by Departnental regul ati ons at 43
CFR ' 3430.1-2. See Ak Land @., supra. Now BLMs approval of these
sane PRLA's cones before us on appeal by Navaj o, which was granted status
as a Respondent/Intervenor in Ak's prior appeal. See Ark Land (., supra
at 203. 3/

2/  These PRLA's have been |inked by Ack into a conbi ned mning venture
(aw).

3/ Sanding was granted Navajo in the prior appeal. Ak, however, noves
the Board to dismss the appeal on the basis that "[Navaj o] cannot
prosecute this appeal parens patriae.” (Answer at 5-11.) In questioning
Navaj 0's standing, Ark essentially asks the Board to reconsider its prior
deci si on.

In addition to the rationale given in Ak Land ., supra at 203,
which cited our decision in Thernal Energy (., supra at 304-06 (1996), we
refer A’k to our decision in Navgjo Tribe of Indlans v. Sate of Wah, 12
IBLA 1, 122-127, 80 |.D 441, 500-503 (1973), wherein we stated:
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V¢ renanded the determnation back to BLMw th instructions to
"anal yze Ark’s show ng that the coal resources it has found, admtted y
limted to Ak's criteria, constitute “commercial quantities' under the
regulations.” Ve noted that:

A though BLMs Decision cites 43 CF. R ' 3430.4-1(d)(2), which
requires an applicant to submt cost projections for operating a
mne, the Decision fails entirely to reviewthe cost anal yses
that were submtted by Ark. Accordingly, there has been no
determnation that the costs and rel ated data submtted by Ark
are based on either reasonabl e or unreasonabl e econom c
assunptions, and hence, no determnation whether a prudent person
woul d undertake a mini ng operation.

Ak Land ., supra at 205. Ve therefore renanded the case file to the
Sate Afice for readj udication.

Navaj 0 bases its appeal of the Decenber 1997 RID on three |ines of
argunent. MNavajo first argues that the RDDis not supported by substanti al
evi dence and does not reflect reasoned deci si onnaki ng. The second group of
contentions addresses whet her the prospecting permts which gave rise to
the PRA's were validly issued. Thirdly, Navajo argues that the RID does
not conply wth applicable requirenents of the National Environnental
Protection Act, 42 US C '' 4331-47 (1994), and the National Hstoric
Preservation Act, 16 US C '' 470-470w6 (1994). For reasons set forth
bel ow we set aside and renand BLMs R®D based upon Appel lant's first set
of argunents; we therefore do not reach questions arising out of the other
cl ai ns.

The RDD currently before us begins by listing the nane and address of
the preference right applicant, and the precise |location of the | ands naned
ineach PRA Abrief history of the PRA's is given, indicating that the
PRA s in question were filed in 1972, subsequent to issuance of

fn. 3 (continued)

"V distinguish between the right of [Navajo] to have its protest
heard and fully considered in this Departnent and any ruling on the nerits
of its protest * * *.
* * * * * * *
This is not conparabl e to cases invol ving standing in court proceedi ngs
where actual injury to an organi zation or other legal entity cannot be
shown.

Furthernore, it has | ong been recogni zed that whether or not in a
particul ar case the Lhited Sates has the technical status of a guardian or
afiduciary toward an Indian tribe, it does have a special relationship
toward such tribe greater than that of a nonparticipating bystander, a
sorveregn toward its ordinary citizens, or a |l andower toward his tenant."
(Atations omtted.)

W decline to reverse our prior ruling, and hereby deny Ark's notion
to dismss for |ack of standi ng.
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prospecting permts on the properties in 1969 and 1970. Initial show ngs
were requested in 1976; those show ngs were recei ved by the Departnent in
1977 and 1980. The US Geol ogical Survey, at that tine responsible for
reviewng submttals filed pursuant to 43 CF R ' 3430, reported to BLM
that the initial showngs were adequate. H nal show ngs were submtted in
1983, 1988, and again in 1993, due to regul atory changes, assignnents,

reli nqui shnents, and ot her changing conditions. 1d. Subsequent to
summari es reporting why the Board rejected BLMs prior anal ysis and
docunent i ng public invol venent, the decision then provides a "Summary of
Gmercial Quantities Determnation,” which we quote inits entirety:

The BLM has revi ewed the revised H nal Show ng provi ded by
Ak and all additional infornation provided concerning the F nal
Show ng.

Wsing the infornati on avail abl e, we have determned that Ark
has reasonably estinated the coal quality and quantity of all
el even PRA' s coal reserves. V¢ have al so determned that the
proposed mning plan is a reasonabl e plan to extract the coal
reserves in a nmanner that conforns wth Federal and | ocal |aws
and regul ati ons.

Ak estinmated operation costs were adjusted for inflation to
account for the difference between 1992 costs (costs avail abl e
when the F nal Show ng was produced) and 1997 costs (the costs
avai | abl e when the F nal Show ng was eval uated). The adj usted
operating costs provided by Ark concerning nanpower, equi prent,
supplies and material do not differ significantly fromthe costs
that the BLMdevel oped during the analysis. Values directly
relating to the cost of conplying wth environnental regul ations
are very difficult to conpare due to the varied way conpani es
account the different aspects of environnental actions. For
exanpl e, one conpany mght consider the cost of water trucks and
nanpower as a mning cost and anot her conpany might consider
those sane costs as a cost of reclanation or dust control. For
the purposes of our eval uation, a determnation could be nade
that all aspects of the mining operation were reasonably
addressed even though specific categories differed slightly. The
net effect of the di screpancies was negligible and did not affect
our determnation that the mning and operation costs provi ded by
Ak are reasonabl e.

The BLM prepared a CED [ Gost Estinmate Docunent], conparing
Ak estimated costs of conplying wth applicabl e environnental
regul ations, laws and stipulations wth the estinated costs of
conpl ying wth those sane | ans, regul ati ons and stipul ations as
determned by the BLM The [availability of the] CED was
published in the Federal Register on Gctober 7, 1997, dated
Qctober 1, 1997, and provided a conment period of 60 days. The
BLMrecei ved two sets of comments during the cooment period. The
comment s have been addressed in the CED
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The profitability of the proposed mning operation was
eval uat ed based on the infornati on provided by A’k and on studi es
and anal ysis perforned by the BLM The BLMal so consi dered
narket and transportation studies perforned by various consul ting
firng, including HIl & Associate, pertinent to the San Juan
Basin. Areviewof contracts wthin the potential power plant
narkets indicates that nost plants have coal contracts that
expire wthin the next 10 years therefore providing a potential
opportunity for new suppliers to provide the necessary coal
production. Additionally, existing operations that currently
suppl y coal to these narkets are increasingly encountering
deeper, thus nore costly, conditions in their efforts to supply
existing contracts. A though the existence of a narket for this
coal is not definite, neither is the absence of a narket
definite. Qnditions in the power industry are changi ng and
deregul ation coul d further affect both the coal and power
industries, nmaking it that much nore difficult to predict the
future. Due tothe volatility of the industry it is difficult to
say wth any certainty that there wll not be a narket for the
AW coal .

In sutmary, the BLMhas determined that Ark has provi ded
information justifying the exi stence of coal that is of
narketabl e quality and quantity. The conpany has al so provided a
mne plan that is reasonable inits |ayout and basic costs. Ak
did provide evidence of potential narkets and the estinated
transportation costs were inline [sic] wth costs BLM obt ai ned
i ndependent | y.

(Decision at 3-4.)

Fnally, under the heading of Decision and Rational e, BLMstates:

The BLM has found that Ark has provided a FHnal Show ng that
reasonabl y depicts the extent, |ayout and probabl e costs
necessary to develop the PRA's. And while current narket
conditions do not indicate that success of the Ak PRAs wil be
a certainty, neither do they indicate that failure of the PRA s
is acertainty. The volatility of the narket place and the
anticipated deregulation in the electricity narket nake a finding
of no Commercial Quantities difficult at this tine.

The anal ysis has determned that:
a) Arch [sic] has discovered coal in commercial quantities.
b) Arch has used reasonabl e economc assunptions and data in

support of a finding of coomercial quantities of coal;
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c) Arch has denonstrated that the conditions and | ease
stipul ati ons necessary to provide environnental protection can be
adequat el y net.

(Decision at 4-5.)

Qur concern wth BLMs decisionis that it |eaves the Board pondering
whet her there is any valid basis on which BLMreached its concl usi ons.
There are no references in the decision to any hard factual data submtted
by Ack. There are no sutmations of any of the information of record. Ve
are not presented wth any detail of what BLMconsidered in reaching its
concl usions, let alone what it considered significant, other than the
envi ronnental protection cost estinate docunent, which is not conpared wth
any of Ark's submtted costs. BLMs decision, on its face, |eaves us
contenpl ating the question, how can BLMnake a finding i n favor of
commercial quantities wthout providing nore supporting data fromthe
record? Ve concede that BLMis faced wth making a difficult decision, but
its approach in the RID does not provide us wth enough anal ysis to nake a
reasoned j udgnent concerni ng whether its decision is supported by a
rational basis. See Larry Brown & Associ ates, 133 | BLA 202, 205 (1995).

[1] In Thernal Energy G., 135 I BLA 291, 322 (1996), in a decision
setting aside and remandi ng a BLM deci sion rejecting coal PRA's, the Board
st at ed:

It is incunbent upon BLMto ensure that its decision is supported
by a rational basis and that such basis is stated in the witten
decision, as well as being demonstrated in the admnistrative
record acconpanyi ng the decision. Eddl enan Gonmunity Property
Trust, 106 | BLA 376, 377 (1989); Roger K (qyden, 77 IBLA 4, 7, 90
|.D 481, 483 (1983). The recipient of a BLMdecision is
entitled to a reasoned and factual expl anation providing a basis
for understandi ng and accepting the decision or, alternatively,
for appealing and disputing it before the Board. Larry Brown &
Associ ates, 133 | BLA 202 (1995).

(BEwhasis supplied.) See also Mulcan Power (o., 143 I1BLA 10, 23 (1998),
where the Board set aside and renanded a deci sion of BLM approvi ng one
geothermal unit over another for devel opnent in a unit and cooperative
agreenent, finding that

the record BLMsubmtted consists al nost entirely of docunents
filed by the parties when proposing their units and | acks the
requi site docunentation of BLMs revi ew and deci si onnaki ng
process. V¢ have specifically noted the absence of sone itens,
and based upon the file and docunents submtted, nust concl ude
that the BLMDeci sions are not supported by the record. In such
a case, the Decisions are properly set aside and renanded. See
Predator Project, 127 IBLA 50, 53 (1993), and cases cited; Shell
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Gfshore, Inc., 113 IBLA 226, 233-34, 97 Interior Dec. 73, 77-78
(1990); Kanawha & Hocking Goal & ke (., 112 I BLA 365, 368
(1990).

In Southern Lhion Exploration G., 79 IBLA 225, 226 (1984), wthin the
context an appeal 1nvolving the awarding of conpetitive oil and gas | eases,
the Board st at ed:

The Departnent is entitled to rely on the reasoned anal ysi s
of its technical experts in natters concerni ng geol ogi c
evaluation of tracts of land offered at a sale of conpetitive oil
and gas | eases. Wen BLMrelies on that analysis in reecting a
bid as inadequate, it nust ensure that a reasoned expl anation is
provided for the record to support the decision. Southern Lhion
Exploration ., 41 IBLA 81, 83 (1979). * * * The Board has
el aborated on the reasons for this as fol | owns:

[T]he appellant is entitled to a reasoned and fact ual
expl anation for the rejection of its bid. Appellant
nust be gi ven sone basis for understandi ng and
accepting the rejection or alternatively appealing and
disputing it before this Board. The expl anation

provi ded nust be a part of the public record and nust
be adequate so that this Board can determne its
correctness if disputed on appeal .

Southern Lhion Exploration ., 51 IBLA 89, 92 (1980).

(Atations omtted; enphasis supplied.)

The BLM Manual provides a tenplate for BLMofficial s performng a
final show ng anal ysis. BLM Munual Handbook, H 3430-1, "Processi ng (oal
Preference R ght Lease Applications,”™ Chapter M. Chapter M. H sets forth
the el enents of the comercial quantities test, as foll ows:

The comnmercial quantities test shall consist of:

1. Adetermnation that the applicant has reasonably
estinmated the quality and quantity of coal for all beds which are
cunul atively economic to mne on the PRRAor in the area of the
conbi ned mning venture. [Reference omtted.]

2. Adetermnation that the applicant's proposed nethod of
operation and reclanmation is in conformty wth all applicabl e
laws, regul ations, and | ease conditions and stipul ations.

3. Adetermnation that all applicable costs and revenues

have been consi dered and have been cal cul ated i n a reasonabl e
nanner .

150 1 BLA 89

WAW Ver si on



| BLA 98-135

4. Adetermnation that the conditions or protective | ease
stipul ati ons assure that environnental danage can be avoi ded or
acceptably mtigated (43 GR 3430.5-3(c)).

5. Adetermnation that, when all of the above have been
verified, the applicant has a reasonabl e prospect of producing
coal at aroyalty rate of 12 2 percent for surface mnes and 8
percent for underground mnes at a profit.

The determnation of a reasonabl e expectation of
profitabili1ty nust be based on a conpl ete anal ysis and eval uati on
of the infornation submtted in the final show ng.

(Ewhasis supplied.) (BLMMunual, H3430-1, Rel. 3-173, 8/8/87, Chapter
M.H, at M-5.) The provisions of the BLMMinual do not have the force
and effect of law neverthel ess, as this Board has hel d on nunerous
occasions, they are binding on BLM Arizona Slica Sand G., 148 | BLA 236,
243 (1999); Hward B. Keck, Jr., 124 1BLA 44, 55 (1992), and cases cited

t her ei n.

The Board will nornal |y not substitute its own judgnent for that of
Departnmental experts, but sufficient facts and a sufficiently
conpr ehensi bl e expl anation nust be present before the Board wll affirma
deci sion and supporting rationale. David V. Wy, 81 IBLA 58, 62 (1984);
Roger K Qldgen, supra at 8, 90 1.D at 484; M Robert Paglee, 68 | BLA 231,
234 (1982). In this case, the decision and case record disclose only the
concl usions of BLMthat applicant's proposed nethod of operation and
reclamation is in conformty wth all applicable | ans and regul ations, that
all applicable costs and revenues have been consi dered and have been
cal culated in a reasonabl e nanner, that the applicant has reasonably
estinmated the quality and quantity of coal for all beds which are
cunul ativel y economc to mne on the PRRA's, that the conditions or
protective | ease stipulations assure that environnental danage can be
avoi ded or acceptably mtigated, and that the applicant has a reasonabl e
prospect of producing coal, while paying the required royalty rate, at a
profit. It is clear, however, that both Ark and BLM have provi ded no
evidence in the record, and certainly none in the decision appeal ed from
that coal, in coomercial quantities, can be produced at a profit fromthese
PRAs. B.Mhas failed to address Appel lant's claimof the unfeasibility
of the transport of Ark coal over uninproved or nonexistent roads to an
uni nproved rai |l head, and then on to hypothetical narkets, although Navaj o
clains BLMs own studies refute the feasibility of such a schene. Because
there is no sustai nabl e basis for BLMs concl usi on on the record before us,
we are obligated to set aside BLMs decision and renand the natter to BLM
to address squarely inits decision the basis on which it has deternm ned
Ark can produce coal in commercia quantities fromthe PRA s.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFR ' 4.1, the
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deci sion appeal ed is set aside and renanded to the New Mexi co Sate Gfice
for further adjudication consistent wth this opinion.

Janes P. Terry
Admni strative Judge

| concur:

@il M Fazier
Admni strative Judge
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